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1
IN THE SUPREME COURT OF THE STATE OF IDAHO 
CRAIG WILLIAM HAWKINS, ) 
) 












Appeal from the District Court of the Second J~dicial District 
of the State of Idaho, in and for the Corinty of Nez Perce 
BEFOR_E THE HONORABLE JEFF M. BRUDIE, DISTRICT JUDGE 
Counsel for Appellant 
Mr. Edwin L. Litteneker 
Special Deputy Attorney General 
PO Box 321 
Lewiston, Idaho 83501 
Counsel for Appellant 
Mr. Jonathan D. Hally 
Blewett Mushlitz, LLP 
PO Box 1990 
Lewiston, Idaho 83501 
2
Date: 3/10/2016 
Time: 03:04 PM 
Page 1 of 2 
Second Judicial District Court - Nez Perce County 
ROA Report 
Case: CV-2015-0001044 Current Judge: Jeff M. Brudie 
Craig William Hawkins vs. State Of Idaho Department of Transportation 
! 
User: BDAVENPORT 


























































i j Judge 
New Case Filed-Other Claim~1 Jeff M. Brudie 
! 
Filing: L3 - Appeal or petition '.for judicial review or Jeff M. Brudie 
cross appeal or cross-petition from commission, 
board, or body to district court Paid by: Blewett 
Mushlitz LLP Receipt number: 0009087 Dated: 
6/9/2015 Amount: $221.00 (Check) For: 
Hawkins, Craig William (plaintiff) 
Plaintiff: Hawkins, Craig William Attorney 
Retained Jonathan D Hally 
1 
· 
Jeff M. Brudie 
Petition for Judicial Review · Jeff M. Brudie 
Ex Parte Motion for Stay Pending Judicial Review Jeff M. Brudie 
Order for Stay Pending Judicial Review·· Jeff M. Brudie 
Notice of Lodging of Record Jeff M. Brudie 
. . ! '. :. ,. . i:..:.,:. i : ' 1i· 
Notice Of Appearance - Edwin L Litteneker for Jeff M. Brudie 
Respondent Idaho ,Transport~tion Departr:nent. 
Request for Schedulirig Conf~rence - Jeff M. Brudie 
Respondent . 
Notice of Estimate of tr~nscript Cost -
Respondent · 
Defendant State 9f ldapoOE;}partment of 
Transportation Attorney Retained Edwin L 
Litteneker . . , .l , : . , , i i , r .. , , 
I ! l 
Notice ·of Filing Agency Record ·' 
''.· 'I :· , ;:1. :,i :: i" 
Agency Record 1 , • •. . •• · , , : : • 1 1 i~ ' I ' ; 
Order ScheduHngi' B:riefs ·& Ar~ume~t: ·; · 
• • '. •r / !1 . 1"' :·. ··; • · 
Hearing Scheduled · (Appellate Argument 
11/05/2015 H:00 AM) , i 
I,, , !: ' ' • '• \' : 
Notice'Of Filing Transcript : ' 
Tran~~ript FU~d: ' · · 
:· ': .... ,. , ''·· , .. ·'···[ r·. ,:, ·:, ;::·. ·, 
Brief in Support of Petition for Judicial Review . 
Brief of the Idaho Transportaii'on o~JJitment 
Minute Entry 
Hearing type:: Appellate Arguilhent 1 · ! 
Hearih'g date: :11/5/2015 , · i ! · · : 1 • :1 ·:' •· , : . 
Time: 11:05 ~rn1 ,: ,: .·i · •· , : .]1 
Court;r9om: . : . i' 
Court reporter: Linda Carlton! .. 
Minutes Clerk: J,A}JET '' ' ··"'ii; · .;r, " 
Tape'Number: 1 . 
Party: Craig Haw~iris, Attorh~y: Jonathan Hally 
Party: State Of Idaho Departrrlent of . · . 
Transportation, Attorney: Edwin Litteneker . 
Hearing result for;;Appellate ~~gument scheduled 
on 11/95/2015 11 :00 .';\M: Case Taken Under 
Advisement · : 
'. I 'ii.: i \ 
Jeff M. Brudie 
JeffM. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
·::j 
Jeff M. Brudie 
' ' 
Jeff M. Brudie 
. i 
Jeff M. Brudie 
Jeff M. Br~die 
:·! 1 ·I, '. : 










Time: 03:04 PM 
Page 2 of 2 
· ·, ,; i :j 1 • I,., 
' ' ',. i ,·' ' ,,, '·i ', ' 
Second Judicial District:Co~:r'.t .~ez:P,~rre, fo,urt~, 
ROA.1Rep9~ .... , ·:., ,:'1 ·1 ., ,. ··.·, 
I ' ' •. I ' ' , ... 
Case: CV-2015.:.0001044 Curreri{ Judge: Jeff M: Brudie · 1 (I 
r , '·· ·, I ' ' : I] ' 
Craig William Hawkins vs. State Of Idaho Departm~nt of Transportation 
' ' !, ' 
Craig William Hawkins vs. State Of Idaho Department of Transporti;ltion• 
Date Code User 
12/11/2015 OPOR PAM 
CDIS PAM 
STAT PAM 
1/20/2016 NTAP BDAVENPORT 
APSC BDAVENPORT 
1/22/2016 BNDC BDAVENPORT 
STAT BDAVENPORT 
2/25/2016 BNDO BDAVENPORT 
BNDO BDAVENPORT 
NOTC BDAVENPORT 
Opinion & Order on Petition fcir Judicial Review 
Civil Disposition enter~d for: ~tate Of Idaho 
Department of Transportation; Defendant; 
Hawkins, Craig Williar),, Plaintiff. Filing date: 
12/11/2015 ,, .!.· I 
Case Status Cha~gedi ClosT~ 
Notice Of Appeal , ' : · , · 
i. I I 
Appealed To The :Sup:remeqourt 
Bond Posted - Cash (Receipt 958 Dated 
1/22/2016for130.00) !: 
Case Status Changed: ClosJd pending clerk 
, ' I' action . . . : , · · 
Bond.Convert~.d tp Ot~er Party(Tran~aqtion 
number 231 dated 2/25tio16 amount 107.25) 
Bond Converted tb' bthe~ Par'.1:V (T:ra~S'actibr\ 
' 1 ' 
number 232 dated 2/25/2016' amount 22. 75) 
Notice of. Transcript Lodged : 
:: :· l 
'i ! ;i '·_! ! ) I 
"::,: 1•: '.1 ' ' ···: '.'·1J ·1 
I ' ,' l/ !( 
! 
:.:,,I·!·: 
: i' •:: ii 
1; ·! 
t( .i, 










Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 
Jeff M. Brudie 





JONATHAN D. HALLY 
1 BLEWETT MUSHLITZ, LLP 
2 710 16th Avenue 
PO Box 1990 
3 Lewiston, Idaho 83501 
4 Telephone: (208) 413-6678 
Facsimile: (208) 413-6682 








Attorneys for Petitioner 
CRAIG WILLIAM HAWKINS, 
Petitioner, 
vs. 




) Case - . C vi Sf~'O 1 0 4 4 
) ITD File No. 648000149826 
) Idaho D.L. KA112451G 
) 
) PETITION FOR JUDICIAL REVIEW 
) 
) Fee Category: L(3) 




16 COMES NOW, CRAIG WILLIAM HAWKINS, the Petitioner in the above-entitled matter, 
l..7 by and through his attorney of record, Jonathan D. Hally of the law firm ~lewett Mushlitz, LLP, 










Court for judicial review of the Findings of Fact and Conclusions of Law and Order entered by the 
Idaho Transportation Department on May 20th, 2015 in File No. 648000149826. A copy of said 
document is attached hereto as Exhibit "A" which is incorporated herein by reference. Said 
proceeding and final Order was entered following a hearing held pursuant to Idaho Code § 18-
8002A. 
In accordance with Rule 84( d) of the Idaho Rules of Civil Procedure, Petitioner states the 
following: 
PETITION FOR JUDICIAL REVIEW - l 
Blewett Mushlitz, ILP 
Attorneys 
Lewiston, Idaho 8350 I 
5
1 
(1) A telephonic hearing was held before Idaho Department of Transportation 
2 Department with John Tomlinson presiding as the hearing official, which said hearing was recorded. 
3 (2) A statement of the issues the Petitioner intends to assert on judicial review includes, 
ut is not limiteg to: (a) whether the hearing officer's finding that the officer had legal cause to stop 
Mr. Hawkins is supported by substantial evidence on the record as a whole; and, (b) whether the 























That the estimated fee for preparation of the transcript has not yet been 
provided, but Petitioner will pay the estimated fee once notified. 
That service ofthis. petition has been made upon the state agency. 
( c) That the estimated fee for preparation of the record has not yet been paid to 
the clerk of the agency but Petitioner will pay said fee once notified. 
... -- -- .. 
.}'0 
DATED this~ day of June, 2015. 
PETITION FOR JUDICIAL REVIEW 
BLEWETT MUSHLITZ, LLP 
. Hally, a member of the firm 
Attorneys for Petitioner 
-2 
Blewett Mushlitz, LLP 
Attorneys 
Lewiston, Idaho 83501 
6
.l 
CERTIFICATE OF SERVICE 
c:;~ 
2 I HEREBY CERTIFY that on this c....J day of June, 2015, I caused to be served a true and 






















Idaho Transportation Department ~ 
Administrative License Suspension Hearing Unit D 
P.O. Box 7129 D 
Boise, Idaho 83 707 D 
U.S. Mail, postage prepaid i·";j . 
Hand Delivered 
Overnight Delivery 
Facsimile at: (208) 332-2002 
By:~ 
Jonath~ 
PETITION FOR JUDICIAL REVIEW - 3 
Blewett Mushlitz, LLP 
Attorneys 
Lewiston, Idaho 8350 I 
7
JONATHAN D. HALLY 
1 BLEWETT MUSHLITZ, LLP 
2 Idaho State Bar No. 4979 
710 16th A venue 
3 PO Box 1990 
4 Lewiston, Idaho 83501 
Telephon~:-"i2Q8)"413-6678 
s Facsimile: ·-(208) 413-6682 
Attorneys for Petitioner 
F\LED 
zo 15 JUt-I 8 R~ 9 
PATTY 0. WEEKS 
CL[HK OF THE DlST. n ', 1 
'7 
8 
IN THE DISTRICT COURT OF THE SECON 
STATE OF IDAHO, IN AND FOR THE 




CRAIG WILLIAM HAWKINS, 
Petitioner, 
vs. 
cv151 ·01044 ) CaseNo. ---------
) ITD File No. 648000149826 
) Idaho D.L. KA112451G 
EX PARTE MOTION FOR STAY 
PENDING JUDICIAL REVIEW 











COMES NOW, CRAIG WILLIAM HAWKINS, the Petitioner in the above-entitled matter, 
J.'1 by and through his undersigned attorney ofrecord, pursuant to Idaho Code §67-5274, and hereby 
18 respectfully moves this Court for entry of an Order staying the execution and/or enforcement of the 
19 
Findings of Facts and Conclusions of Law and Order entered in this matter on May 20th, 2015, 
which sustains the suspension of the Petitioner's drivers license or privileges allegedly for failure 
21 
22 of evidentiary testing for alcohol concentration pursuant to Idaho Code § 18-8002A. Relief is 




1. Petitioner has filed a timely Petition for Judicial Review from the Findings of Fact 
and Conclusions of Law and Order; 
2'7 EXP ARTE MOTION FOR STAY 
28 PENDING JUDICIAL REVIEW - 1 
Blewett Mushlitz, LLP 
Attorneys 
Lewiston, Idaho 83501 
8
1 
2. A stay of the Findings of Fact and Conclusions of Law and Order and suspension of 
2 . Hawkins' drivers license or privileges is necessary to preserve his driving privileges during the 










ractical ~atte!,_, the relief which he i.s s~eking by way of his petition for judicial review; 
3. The Petitioner has several viable defenses to the license suspension, as were presented 
o the hearing officer in this matter. Those defenses are set forth within the Petition for Judicial 
eview.filed in this matter; 
4. 
5. 
A stay is necessary in the interests of justice; 
The Petitioner asks for an expedited review and decision on this request to protect 
· s due process rights regarding his ability to drive and suspension that already took effect. 
DATED this 5~ day of June, 2015. 
BLEWETT MUSHLITZ, LLP 
By: _~xf~~~====-----
Jonath . Hally, a mem er of the firm 
Attorneys for Petitioner 
CERTIFICATE OF SERVICE 
19 
I HEREBY CERTIFY that on this ~ day of June, 2015, I caused to be served a true and 








Idaho Transportation Department 
Administrative License Suspension Hearing Unit 
P.O. Box 7129 
Boise, Idaho 83707 
~ 
,Q) U.S. Mail, postage prepaid 
D Hand Delivered 
D Overnight Delivery 
D Facsimile at: (208) 332-2002 
~:~~4 
X PARTE MOTION FOR STAY 
ENDING JUDICIAL REVIEW -2 
Blewett Mushlitz, LLP 
Attorneys 












.cc::c-,· ,- • •• 
@15 JIJN' 9 P 
IN THE DISTRICT COURT OF THE SECOND 
STATE OF IDAHO, IN AND FOR THE CO 
ICIAL DISTRICT OF THE 
TY OF EZ PERCE 
RAIG WILLIAM HAWKINS, 
Petitioner, 
vs. 
) Case No. _v_1_s,_r 0_1_0 4 ~ 
) ITD File No. 648000149826 
) Idaho D.L. KA112451G 
ORDER FOR STAY 
PENDING JUDICIAL REVIEW 

















The Motion of the Petitioner for stay pending judicial review having come on duly and 
egularly before this Court, and good cause appearing therefore, 
NOW, THEREFORE, IT IS HEREBY ORDERED that the execution and/or enforcement 
f the Findings of Fact and Conclusions of Law and Order entered by the Idaho Transportation 
epartment on May 20th, 2015, suspending Petitioner's drivers license or privileges, be and the same 







e therefore ordered reinstated during the pendency of judicial review. 
DA IBD this+ day of June, 2015. 
RDER FOR STAY PENDING 
) 
Blewett Mushlitz, LLP 
Attorneys 





















CLERK'S CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ay of June, 201~ I caused to be served a true and 
orrect copy of the foregoing document by the method indicated below, and addressed to the 
allowing: 
Idaho TrafislJortatitm Department -,--, ""'· ~ U.S. Mail, postage prepaid '$ · 
Administrative License Suspension Hearing Unit D Hand Delivered 
P.O. Box 7129 D Overnight Delivery 
Boise, Idaho 83 707 D Facsimile at: (208) 332-2002 
Jonathan D. Hally 
Blewett Mushlitz, LLP 
710 16th Avenue 
PO Box 1990 
Lewiston, Idaho 83501 
RDER FOR STAY PENDING JUDICIAL REVIEW 
~ U.S. Mail, postage prepaid 
D Hand Delivered 
D Overnight Delivery 
D Facsimil t: 413-6682 
-2 
Blewett Mushlitz, LLP 
Attorneys 
Lewiston, Idaho 83501 
11
Beth Schiller 
Administrative Assistant, Driver Services 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83701-1129 
Tel~phone: (208) 334-8755 
Facsimile: (208) 332-2002 
IN THE DISTRICT COURT OF THE SECOND J 
STATE OF IDAHO, IN AND FOR THE CO 
Craig William Hawkins, 
Petitioner, 
v. 
State of Idaho, 












Case No. CV-2015-0001044 
NOTICE OF LODGING 
OF AGENCY RECORD 
Beth Schiller, Administrative Assistant of the Idaho Transportation Department, hereby 
gives notice pursuant to I.R.C.P. 84G) of lodging of the agency record in the above-captioned 
matter. The parties shall have fourteen (14) days from the date of the mailing of this notice in 
which to file with the agency any objections. If no objections to the record are filed with the 
agency within fourteen (14) days, the record shall be deemed settled. Parties may pick up a copy 
of the record between the hours of 8:00 a.m. and 5:00 p.m. at the Idaho Transportation 
Department, 3311 West State Street, Boise, Idaho 83703. 
The Agency Record consists of the following documents: 
NOTICE OF LODGING OF AGENCY RECORD - 1 
12
Description 
Notice of Suspension 
Sworn Statement 
Narrative Report 
Alcohol/Drug fufluence Report 
futerview c·c,41",, . . ~ 
Law Incident Table 
Main Radio Log 
Main Name Table 
Envelope from Law Enforcement Agency 
Certification of Receipt of Law Enforcement 
Documents 
Evidentiary Test Results 
Envelope from Law Enforcement Agency 
Petitioner's Request for Hearing 
Petitioner's Driver License Record 
Subpoena - Duces Tecum 
Subpoena - Duces Tecum 
Subpoena - Civil 
Order 
Affidavit of Service 
Affidavit of Service 
Affidavit of Service 




Findings of Fact and Conclusions of Law and Order 
Petition for Judicial Review 
Transcription Estimate Request 
STATE'S EXHIBIT 1 
STATE'S EXHIBIT 2 
STATE'S EXHIBIT 3 
STATE'S EXHIBIT 4 
.STATE'S EXHIBIT 5 
STATE'S EXHIBIT 6 
STATE'S EXHIBIT 7 
STATE'S EXHIBIT 8 
STATE'S EXHIBIT 9 
STATE'S EXHIBIT 10 
STATE'S EXHIBIT 11 
STATE'SEXHIBIT 12 . 
STATE'S EXHIBIT 13 
STATE'S EXHIBIT 14 
STATE'S EXHIBIT 15 
STATE'S EXHIBIT 16 
STATE'S EXHIBIT 17 
STATE'S EXHIBIT 18 
PETITIONER'S EXHIBIT A 
PETITIONER'S EXHIBITB 
PETITIONER'S EXHIBIT C 
PETITIONER'S EXHIBITD 
PETITIONER'S EXHIBIT E 






























As of this DATE, June 10, 2015, a Transcript has [x ], has not [ ] been requested by the 
petitioner or his attorney. 




Idaho Transportation Department 
NOTICE OF LODGING OF AGENCY RECORD · 2 
~ [ ' ' 
t ' 
13
CERTIFICATE OF SERVICE 
I hereby certify that on this 10th day of June, 2015, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
JQNATIIAN HALLY _ ----.,-o, __ _ 
ATTORNEY AT LAW 
710 16TH A VENUE 
LEWISTON, ID 83501 
EDWIN LITTENEKER 









A copy of pages 1-82 of the Agency Record was mailed to Mr. Hally on June 10, 2015. 
Beth Schiller 
Idaho Transportation Department 






Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
PO Box 321 
-~ Lewiston, Idah_o 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
,.:?:"· 
Fl LED 
201.5 JUN' zq PM 2 31-1 
CLc3if)~_;_:},i ..... -
··-,:-:;'t:,y 
lJ,., ' .. : l I 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 
CRAIG WILLIAM HAWKINS, ) Case No. CV 2015-01044 
) 
Petitioner, ) 
) NOTICE OF APPEARANCE 
VS. ) 
r 
STATE OF IDAHO ) 
TRANSPORTATION DEPARTMENT, ) 
) 
Respondent. ) 
TO: CRAIG WILLIAM HAWKINS and your attorney JONATHAN D. HALLY. 
The appearance of the Department of Transportation is hereby entered in the above-
entitled action through the undersigned Special Deputy Attorney General. You are directed to 
serve all further pleadings or papers, except process, upon the said attorney at his address above 
stated. 
DATED this~ day of June, 2015. 
Edwin L. Litteneker 
Special Deputy Attorney General 
NOTICE OF APPEARANCE 1 
15
IDO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
/, : :t-4aj,Jed by reg11lar fu1l1c9laAs mail, 
And deposited in the United States 
Post Office 
__ Sent by facsimile 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered --
To: Jonathan D. Hally 
Blewett Mushlitz, LLP 
710 16th Avenue 
P.O. Box 1990 
Lewiston, Idaho 83501 
On this 12__ day of June, 2015. 
~~ 
Edwin L. Litteneker 
NOTICE OF APPEARANCE 2 
16
December 5, 2014 
STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 
LAWRENCE G. WASDEN 
SPECIAL DEPUTY ATTORNEY GENERAL APPOINTMENT 
TO WHOM IT MAY CONCERN: 
Edwin L. Litteneker, Attorney at Law, P. 0. Box 321, Lewiston, Idaho 83501-0321, is 
hereby appointed Special Deputy Attorney General for the purpose of representing the 
State of Idaho in any appeal from a hearing officer's decision in Idaho Transportation 
Department District 2 filed pursuant to the authority of Idaho Code § 18-8002A, 
Automatic License Suspension Program. 
This letter of appointment will be included in the files of any court case, hearing, or other 
matter in which he represents the State of Idaho in these appeals. This appointment is 
effective through December 31, 2015. 
Any courtesies you can extend to Mr. Litteneker in his conduct of business for the State 
of Idaho, as my delegate, will be appreciated. 
Sincerely, 
LAWRENCE G. WASDEN 
Attorney General 
LGW:blm 
P.O. Box 83720, Boise, Idaho 83720-0010 
Telephone: (208) 334-2400, FAX: (208) 854-8071 
Located at 700 W. Jefferson Street, Suite 210 
17
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
3 22 Main Street 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
2D JS JUN 2 ~ P'1l 2 31.l 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE .OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 











Case No. CV 2015-01044 
REQUEST FOR 
SCHEDULING CONFERENCE 
COMES NOW Edwin L. Litteneker, Special Deputy Attorney General for the 
Department of Transportation and pursuant to Rule 16(b) requests that this matter be set for a 
telephonic scheduling conference for purposes of the Court's entry of a scheduling order for 
filing briefs and scheduling a hearing on the Petition for Judicial Review. 
DATED this 2 3 day of June, 2015. 
REQUEST FOR 
SCHEDULING CONFERENCE 1 
Edwin L. Litteneker 
Special Deputy Attorney General 
18
I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
To: 
_/_ Mailed by regular first class mail, · 
And deposited in the United States 
Post Office 
__ Sent by facsimile and mailed by 
Regular first class mail, and 
Deposited in the United States 
Post Office 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
Jonathan D. Hally 
Blewett Mushlitz, LLP 
710 16th Avenue 
P.O. Box 1990 
Lewiston, Idaho 83501 
On this _l1_ day of June, 2015. 
~-t~ 
Edwin L Litteneker 
REQUEST FOR 
SCHEDULING CONFERENCE 2 
19
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
ISB No. 2297 
F\ ED 
2015 JUN 2~ P!'\l 2 3\.\ 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 






STATE OF IDAHO ) 




Case No. CV 2015-01044 
NOTICE OF ESTIMATE 
OF TRANSCRIPT COST 
COMES NOW Edwin L. Litteneker, Special Deputy Attorney General, and files with 
the Court the Estimated Cost of the Transcript from the Administrative Hearing held on May 
4, 2015, as attached. 
'i 'J 
DATED this /,, ,? day of June, 2015. 
NOTICE OF ESTIMATE 
OF TRANSCRIPT COST 
Edwin L. Litteneker 







I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
To: 
/ Mailed by regular first class mail, 
. And:deposited in the United-.States 
Post Office 
__ Sent by facsimile and mailed by 
Regular first class mail, and 
Deposited in the United States 
Post Office 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
Jonathan D. Hally 
Blewett Mushlitz, LLP 
710 16th Avenue 
P.O. Box 1990 
Lewiston, Idaho 83501 
Edwin L. Litteneker 
NOTICE OF ESTIMATE 




EDWIN LITTENEKER, ESQ. 
Attorney at Law 
P.O. Box 321 
Lewiston, ID 83501 
June 16, 2015 
RE: Craig William Hawkins, A';;'L.S. File #648000149826 
A.L.S., Date of Hearing: May 4, 2015 
Dear Mr. Litteneker: 
Per the request of Amy Kearns, Driver Records Program 
Specialist, we are hereby providing you with an 
estimate of the transcription costs in the above 
entitled matter. 
Cost of preparing an original plus two copies from the 
compact disc provided by the state, with an estimated 
length of 47 minutes is: 
$360.00 
Delivery time is 10 working days from the date that we 
receive written authority to proceed from Petitioner's 
legal counsel. Petitioner's payment'must be received 




HEDtI;C~COURT1 REPORTING ~,~-=-:; / z \ -----. 
\~---p:.__//~~ 
Jerrie S. Hedrick 
IC~ #61 
c6: Amy Kearns 
s'et't'f,rt tk ~f eD/frlf(wr1'tj.r1iru 1978 
POST OFFICE BOX 578 
BOISE, IDAHO 83701 
208-336-9208 
www.hedrickcourtreporting.com JUN 1 8 2015 
22
I . '.~ 
Beth Schiller 
Administrative Assistant, Driver Services 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83701-1129 
· Telephone: (208} 334-8755 
Facsimile: (208) 332-2002 
··r_irj,,---
~ ,~ 
IN THE DISTRICT COURT OF THE SECO 
STATE OF IDAHO, IN AND FOR 
DISTRICT OF THE 
FNEZPERCE 
Craig William Hawkins, 
Petitioner, 
v. 
State of Idaho, 














Case No. CV-2015-0001044 
NOTICE OF FILING 
AGENCY RECORD 
Pursuant to I.R.C.P. 84(k), the attached agency record in the above entitled matter is now 
deemed settled and is hereby filed. 
DATED this 25th day of June, 2015. 
&.4A.r~. 
Beth Schille~ 
Idaho Transportation Department 
NOTICE OF FILING AGENCY RECORD - 1 
23
CERTIFICA1EOF SERVICE 
I hereby certify that on this 25th day of June, 2015, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
JONATHAN.HALLY ·· --~--- ,. .... -;:1 
ATIORNEY AT LAW 
710 16TH A VENUE 
LEWISTON, ID 83501 
EDWINLITTENEKER 
ATTORNEY AT LAW 








A copy of pages 83-89 of the Agency Record was mailed to Mr. Hally on June 25, 2015. 
~~ ,~;. 
Beth Schiller 
Idaho Transportation Department 
NOTICE OF FILING AGENCY RECORD - 2 
24
. - - - -------- . [! . 
~:=~J, 
(JIii--
1N THE DISTRICT COURT OF THE SECO 
STATE OF IDAHO, 1N AND FOR 
JUDI~ DISTRICT OF THE 
COUNTY OF NEZ PERCE 
) 









IT IS HEREBY ORDERED: 
CASE NO. CV2015-001044 
ORDER SCHEDULJNG BRIEFS & 
ARGUMENT 
1) Petitioner shall file their brief on or before September 2, 2015. 
2) Respondent shall file their brief on or before September 30, 2015. 
3) Petitioner's reply brief shall be filed on or before October 21, 2015. 
3) Appellate argument shall take place on November 5, 2015, commencing at the 
hour of 11 :00 a.m. 
DATED this _lJ_ day of July, 2015. 
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I hereby certify that a true copy of the foregoing ORDER SCHEDULING BRIEFS AND 
ARGUMENT was 
__ hand delivered via court basket, or 0/7 
v" mailed, postage prepaid, by the undersigned at Lewiston, Idaho, this ,Z !; ofJuly 2015, 
to: 
Jonathan D. Hally 
Blewett Mushlitz, LLP 
PO Box 1990 
Lewiston, ID 83501 
Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
PO-Box32I 
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Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Transportation Department 
322 Main Street . 
PO Box 321 
Lewiston, Idaho 83501 
Telephone: (208) 746-0344 
Facsimile: (208) 798-8387 
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CRAIG WILLIAM HA WK.INS, 
Petitioner, 
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State of Idaho 











) ______________ ) 
Case No. CV 2015-1044 
NOTICE OF FILING TRANSCRIPT 
COMES NOW Edwin L. Litteneker, Special Deputy Attorney General, and files with 
the Court the original of the Transcript in the Matter of the Driving Privileges of Craig 
William Hawkins from the Idaho Transportation Department Administrative License 
Suspension Hearing held on May 4, 2015. 
DATED this_( I_ day of August, 2015. 
Special Deputy Attorney General 
NOTICE OF FILING TRANSCRIPT 1 
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I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
I 
_L_ Mailed by regular first class mail, 
And deposited in the United States 
Post Office 
__ Sent by facsimile and mailed by 
Regular first class mail, and 
Deposited in the United Sta~es 
Post Office 
__ Sent by Federal Express, overnight 
Delivery · 
Hand delivered --
To: Jonathan D. Hally 
Blewett Mushlizt, LLP 
710 16th A venue 
P.O. Box 1990 
Lewiston, Idaho 83501 
On this lL d;y-of August, 2015. 
Wt~ 
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9 Attorneys for Petitioner 
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CRAIG WILLIAM HAWKINS, 
Petitioner, 
vs. 
STATE OF IDAHO, 
TRANSPORTATION DEPARTMENT, 
Respondent. 
) Case No. CV 2015-1044 
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COMES NOW the Petitioner, by and through his attorney ofrecord, Jonathan D. Hally of 






udicial Review of the Findings of Fact and Conclusions of Law and Order entered by the Idaho 
epartment of Transportation on May 20, 2015. 
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CRAIG WILLIAM HAWKINS, 
Petitioner, 
vs. 
STATE OF IDAHO, 
TRANSPORTATION DEPARTMENT, 
Respondent. 
) Case No. CV 2015-1044 
) 
) BRIEF IN SUPPORT OF PETITION FOR 








COMES NOW the Petitioner, by and through his attorney ofrecord, Jonathan D. Hally of 
he law firm of Blewett Mushlitz, LLP, and submits the following brief in support of his Petition for 
udicial Review of the Findings of Fact and Conclusions of Law and Order entered by the Idaho 
epartment of Transportation on May 20, 2015. 
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ISSUE ON REVIEW 
Was Mr. Hawkins' procedural and substantive due process rights violated by the Hearing 
Officer's s-etting the compliance date for the production of the audiofv1deo recordings until 
after the ALS hearing and then not providing those records to the petitioner until after the 
ALS hearing? 
Did the Hearing Officer commit error in finding that Officer Stormes had legal cause to 
believe Mr. Hawkins had violated Idaho Code 18-8004? 
STANDARD OF REVIEW 
The Idaho Administrative Procedures Act (IDAP A) governs the review of department 
decisions to deny, cancel, suspend, disqualify, revoke, or restrict a person's driver's license. See I.C. 
§§49-330, 67-520-1(2), 67-5270. A court may overturn an agency's decision where its findings, 
inferences, conclusions, or decisions: (a) violate·statutory or constitutional provisions; (b) exceed 
the agency's statutory authority; ( c) are made upon unlawful procedure; ( d) are not supported by 
· substantial evidence in the record; or (e) are arbitrary, capricious, or an abuse of discretion. LC. § 
67-5279(3). The party challenging the agency decision must demonstrate that the agency erred in a 
21 manner specified in I.C. § 67-5279(3) and that a substantial right of that party has been prejudiced. 






Marshall, 137 Idaho at 340, 48 P.3d at 669. See, Archer v. State Dept. ofTransp., 145 Idaho 617, 
619, 181 P.3d 543,545 (Ct. App. 2008). 
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On April 13, 2015, Mr. Hawkins was stopped by Officer Stormes due to the existence of a 
-· -~ . 5. . crack in Mr~- Hawkins' windshield. Dn a previous occassion, Officer Stormes had stopped the 






















Ls. 6-13; P. 11, Ls. 2-7) In this particular instance, Officer Stormes claimed that the crack in the 
windshield could compromise the integrity of the windshield and, thus, made it unsafe. (Tr. P. 10, 
s. 20-23.) Officer Stormes did not consider that the cracked windshield obstructed Mr. Hawkin's 
view but, instead, he testified that a cracked windshield is evidence of a vehicle that is not in a safe 
condition. (Tr. P. 10, Ls. 1-4). Other than the crack in the windshield, Officer Stormes did not make · 
any other observations of Mr. Hawkins engaging in any illegal activity and the Officer confirmed 
at.Mr. Hawkins w4.rio_t.driye in an err~ti_C_J;Ilaru;ier .. (fr. P. 8, Ls. 8-13). . 
After stopping Mr. Hawkins, Officer Stormes had Petitioner exit his vehicle. Officer Stormes 
}aimed to have smelled an odor of alcohol on Mr. Hawkins' person and that he had bloodshot eyes, 
atery eyes, and his face was flushed. (Tr. P. 14, Ls. 16-23.) Officer Stormes admitted that these 
ere the only indicators of a person being under the influence of alcohol which he observed. (Tr. 
. 18, Ls. 2-9) Officer Stormes also admitted to the following observations which refute any 
suggestion that Mr. Hawkins was under the influence of alcohol; namely, 
1. His clothing was orderly, (Tr. P. 12, Ls. 14-19); 
2. His pupils were normal (Tr. P. 13, Ls. 1-3); 
3. His speech was normal (Tr. P. 13, Ls. 4-5) 
4. When exiting the vehicle he was sure and was not unstable, he did not lose his balance 
nor did he use his vehicle to maintain his balance (Tr. P. 13 Ls. 6-17) 
5. His walking was normal; (Tr. P. 13, Ls. 18-25) 
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6. He was not swaying when standing in a stationary position. (Tr. P. 14, Ls. 7-12) 

























24-25). Officer Stormes then arrested Mr. Hawkins for DUI and transported him to the Nez Perce 
County Sheriff's facility where he submitted to a breath test. The test result exceeded .08 bac. 
On April 16, 2015, Mr. Hawkins submitted a request for a hearing. (R. P. 19-22). The 
Request for Hearing sought the issuance of a subpoena duces tecum "for the production of all audio 
and video recordings which capture the stop, detention, arrest and administration of the evidentiary 
test..." (R. P. 22) On April 23, 2015, the Hearing Officer issued a subpoena duces tecum which 
commanded the providing of "one copy of all Audio and Video of the stop/arrest/evidentiary testing 
of Craig William Hawkins on April 13, 2015." (R. P. 28) The subpoena demanded that ''the 
subpo~~~ed maieriJmust be received by May 5, 2015 '' (R. P. 28) ( emphasis in origi~al). The A.LS 
hearing, however was scheduled for May 4, 2015. (R. P. 30.) 
A hearing was held on May 4, 2015. (R. P. 61). As of the hearing, the video/audio 
recordings that were commanded to be produced had not been provided to the Petitioner. (Tr. P. 3, 
Ls. 19-21). Delays in supplying the records to Petitioner were caused in part by the fact that the 
subpoena duces tecum required the video/audio recordings to be delivered to ITD rather than the 
petitioner's attorney. ( Tr. P. 2, Ls. 22-24). Once the department received the DVD, it sent the 
DVD to petitioner's attorney; however, the DVD recordings were not received prior to the hearing. 
Id. 
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The hearing officer issued his Findings of Fact and Conclusions of Law and Order on May 
20, 2015, wherein the Notice of Suspension was sustained. (R. P. 61). The Petition for Judicial 
Review was timely filed. 
ARGUMENT 
7 I. The Failure to Produce the Audio/video Recordings Prior to the Hearing Violated Mr. 




The Hearing Officer's scheduling the compliance date for the production of the subpoenaed 
audio and video recordings until the day after the ALS hearing and then failing to provide the 
recordings to Mr. Hawkins until after the hearing violated Mr. Hawkins' procedural and substantive 










suspension of an issued driver's licenses involves state action that adjudicates important interests 
bf licensees, drivers' licenses inay not be taken away without procedural due pri>cess. B~ll v.C1daho 
Transp. Dep't., 151 Idaho 659, 664, 262 P.3d 1030, 1035 (Ct. App. 2011). In due process 
challenges, Courts must consider three factors: 
First, the private interest that will be affected by the official action; second, the risk 
of an erroneous deprivation of such interest through the procedures used, and the 
probable value, if any, of additional or substitute procedural safeguards; and finally, 
the Government's interests, including the function involved and the fiscal and 
administrative burdens that the additional or substitute procedural requirement would 
entail. 
23 Id., at 665, quoting Mathews v. Eldridge, 424 U.S. 319,335, 96 S. Ct 893,903, 47 L.Ed.2d 18, 33 
2-4 (1976.) As to the first factor, the private interest affected is Mr. Hawkins' substantial interest in his 
2:5 
driving privileges. As to the second factor, the risk of erroneous deprivation of driving privileges 
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by failing to produce audio/video recordings prior to the hearing is substantial given that the burden 
of proof is upon a driver and conflicts in testimony is weighed against the driver. The best, 
affirmative evidence as to the actual course of events were the audio/video recordings.- Such 
substantive evidence could effectively dispel claims made by officers which cannot otherwise be 
done through the Petitioner's testimony which merely contradicts the officer's version of events. 
This problem is evidenced in this present case by the hearing officer's discounting of the Petitioner's 
testimony as being insufficient to meet his burden as set forth in the following conclusions made by 
the hearing officer: 
18. Merely making a statement in contradiction of the officer's sworn statement, or 
showing that the documents in the record are inadequate does not satisfy Hawkins' 
burden. (R. P. 67 i!18.) 
25. "From a weighted evidence standard in support of the drive!, the record in its 
eii.tirety is lacking/deficient to discredit the officer's sworn statement and to provide 
a basis to deem the officer's evidence not credible." (R. P. 65, i!25.) 
The simple act of having the compliance date listed for a date prior to the ALS hearing and 







fix. As to the third factor, Courts have held that the government has a strong interest in removing 
intoxicated drivers from the highway. While true, the simple act of scheduling the production of 
vidence to occur prior to the date of an ALS hearing in no way diminishes the government's 
· nterests nor increase societies' risks and not create any administrative or fiscal burdens on the State. 
As noted by the Court in Beyer, there is really no viable justification for the practice of scheduling 
e compliance dates to allow for the untimely production of evidence. In re Beyer, 15 5 Idaho at 49 
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n.7. Clearly, weighing the three factors leads to the inescapable conclusion is that Petitioner's 
substantive and procedural due process rights were violated. The violation, in turn, was prejudicial 
as Petitioner was noti\illy'able to prepare for the hearing and was deprived of key evidence that-""' · · -~- · 
could have been used to challenge any claims that the officer had legal cause to believe the Petitioner 
was under tp.e influence. 
Idaho's appellate courts have repeatedly chastised ITD' s practice of scheduling the due date 
for the prodU:ction of subpoenaed items until the proverbial 11th hour before a hearing. See Bell v. 
Idaho Transp. Dep't, 151 Idaho 659 (Ct. App. 2011); Inre Gibbar, 143 Idaho 937,155 P.3d 1176, 
(Ct. App. 2006); Inre Beyer, 155 Idaho 40, 304P.3d 1206 (2013). InGibbar, the Court determined 
that no due process violation occurred when the discovery responses were received a few days in 
advance of the hearing as it was long enough to provide the driver with sufficient time that he could 
16 utilize the response for the hearing. Gibbar, 143 Idaho at 948. In Bell, the hearing officer issued 
11 subpoenas with compliance date the day before the hearing. While the Court found production 







acknowledged that the practice could indeed lead to a due process violation. The Court stated, 
While the issuance of subpoenas with a compliance date set the day before an 
administrative haring, and even then requiring delivery of the subpoened items to 
ITD instead of the petitioner, may raise the possibility of a due process violation due 
to insufficient time to prepare. 
151 Idaho at 666. The Court further issued a warning to ITD: "The hearing officer is entitled to 
25 conduct the proceedings in an efficient manner, but the practice of requiring compliance the day 
2.6 efore a scheduled hearing is strongly discouraged." Id, 151 Idaho at 666 n.2; 262 P.3d at 1037 n.2 
2'7 
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(Ct. App. 2011 ). ITO ignored these warnings of due process violations and continued to 
unnecessarily push the due process envelope in the Beyer case where the hearing officer set the 















Beyer, 155 Idaho 40,304 P.3d 1206 (2013). In Beyer, the hearing officer offered to enter a stay of 
Beyer's license suspension and leave the record open for fifteen days to allow counsel to submit 
additional evidence after reviewing the video. Id., 155 Idaho at 4 7. The attorney accepted the offer 
and noted that his client would not be prejudiced with that procedure. The Court of Appeals refused 
to find a due process violation based upon the doctrine of invited error. ("One may not compliant 
of complain of errors one has consented to or acquiesced in.") Id. Nevertheless, the Court again 
chastised ITD, 
We have previously criticized a hearing officer' pn,:i.ctice of issuing subpoenas 
requiring compliance on the day before the scheduled-hearing. We'stated that such 
a practice is 'strongly discouraged," but that it does not amount to a per se violation 
of procedural due process. Bell v. Idaho Transp. Dep't, 151 Idaho 659,666 n.2 262 
P.3d 1030, 1037 n.2 (Ct. App. 2011). TheALS hearing in this case was held prior to 
our decision in Bell but, here, compliance was ordered on the day of the hearing. We 
continue to strongly discourage the practice. We see no reason for this practice 
except to cause a disadvantage to the driver who has the burden of proof at the ALS 
hearing. 
21 In re Beyer, 155 Idaho at 49 n.7. The case at bar is distinguishable from Graber, Bell and Beyer as 
22 
the evidence in those cases was scheduled to be produced and was actually produced in advance of 
23 
the ALS hearing. In the case at bar, however, the hearing officer set the compliance date for the 
2.4 
25 audio/video recordings for the day after the administrative hearing and the recordings were not 
26 produced to the driver until after the ALS hearing. This distinction between having materials prior 
27 
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to the hearing and after the ALS hearing was lost on the hearing officer whom incorrectly relied upon 
Bell to stand for the proposition that the failure to provide requested records prior to the hearing 
'~shalt-no~ grcfi:rhd-s for vacating;a sdfyefrsion." (Findings, R. P. 69, ~12) AUditirr.o.all~e heating · 
officer cited to State v. Kalani-Keegan, 155 Idaho 297 (Ct. App. 2013), for the proposition that 
"whether the driver has the DVD or not prior to the hearing does not appear as a ground for vacating 
an administrative license suspension." (Findings, R. P. 70, ~14). Kalani-Keegan does not support 
any such argument. Instead, the Court in Kalani-Keegan simply determined that the hearing officer 
lacked authority to vacate a licence suspension based on the arresting officer's failure to comply with 
inor procedural requirements ofl.C. 18-:8002(A)(5)(b) by not including an original signature on 
· s sworn statement in support of the license suspension. Thus, the hearing officer's reliance upon 
ani-Keegan and its application of the law was rnispla,ced and not supported by the record. 
The hearing officer's actions violated Mr. Hawkin' s substantive and procedural due process 
y ultimately denying him key evidence prior to the ALS hearing. Accordingly, Petitioner Hawkins 
espectfully requests this Court vacate the license suspension. 
The Hearing Officer Erred in Determining That the Officer Stormes Had Legal Cause 
to Believe Hawkins Was Operating a Motor Vehicle in Violation of Idaho Code 18-
8004. 
Officer Stormes did not have legal cause to believe Mr. Hawkins had been driving or was 
· n actual physical control of a vehicle while under the influence of alcohol, drugs or other 
ntoxicating substances in violation of the provisions of section 18-8004, 18-8004C or 18-8006, 
daho Code. While 18-8002(A)(7)(b) uses the term "legal cause", that term cannot be used in a 
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vacuum as legal cause includes both reasonable articulable suspicion as well as probable cause. In 
order for the Court to address the quantum of suspicion required before an officer may administer 
an-=~c1e11tl-.rry· test, it irn:isrfirsf give· constifutional dimension· to the'Ilature offffe t~n.C'dunter and ~ 
circumstances present. SeeStatev. Ferreira, 133 Idaho 474,479,988 P.2d 700,705 (Ct. App 1999). 
The level of justification required depends on the intrusiveness of the seizure. Terry v. Ohio, 392 
U.S.1,20-22, 88 S.Ct. 1868, 1879-80,20L.Ed.2d889, 905-06 (1968). Whenevaluatingthelegal 
cause for an investigatory detention, the quantum of suspicion is only a reasonable suspicion of 
criminal activity. State v. Bishop, 146 Idaho 804,811,203 P.3d 1203, 1210 (Idaho 2009). The legal 
cause for an arrest, however, requires a finding of probable cause. Florida v. Royer, 460 U.S. 491, 
499-500, 103 S.Ct.1319, 1324-1325, 75 L.Ed.2d229,237-238 (1983);Statev. Bishop, 146Idaho 
at 811,203 P.3d at 1210. 
Since Officer Stormes arrested Mr. Hawkins prior to offering him the evidentiary test, the 
eliefthat Mr. Hawkins was violating LC. 18-8004 must have been supported by probable cause. 








e wrong legal standard was used since that case involved nothing more than an investigative 
detention in which the requisite legal cause was merely a reasonable articulable suspicion that a 
rime had been committed. As asserted above, this present case involves an arrest such that the 
equisite quantum of evidence to satisfy the legal cause to believe the petitioner was under the 
uence of alcohol was probable cause. 
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.----: ... _ 
The evidence within the record does not support a finding that Officer Stormes' belief that 
Mr. Hawkins was under the influence rose to the level of probable cause. Officer Storms did not 
; · - · - ,~- · obs~"'(re any drivmg·pattem su~gestive of a driver being under the influenc~ bf<.rl.coht>L· He observed-·;. -' -' · -
s 
6 no erratic driving and the only potential violation of the law was the existence of a cracked 
'1 windshield. Up to the time of the arrest, the only indicators the officer observed which he 
8 
categorized as possible indicators of being under the influence were an odor of alcohol on Mr. 
9 
Hawkins' person, bloodshot eyes, watery eyes, and a flushed face. (Tr. P. 14, Ls. 16-23; P. 18, Ls. 
10 
11 2-9) These observations, however, were negated by the observations that refuted to any notion of 
U ·m being under the influence; namely, (1) His clothing was orderly, (Tr. P. 12, Ls. 14-19); 
13 








When exiting the vehicle he was sure and maintained balance and was neither unstable nor did he 
se his vehicle to maintain his balance (Tr. P. 13 Ls. 6-17); (5) his walking was norm.al; (Tr. P. 13, 
s. 18-25); and (6) he did not sway when standing in the stationary position. (Tr. P. 14, Ls. 7-12) 
The record does not support a finding that the officer had the requisite legal cause to believe 
at Mr. Hawkins was driving in violation of Idaho Code 18-8004. Since the hearing officer's 








ights, this Court should vacate the license suspension. 
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Based upon the above, the Petitioner respectfully requests this Court to reverse the hearing 
fficer's decisi&n'an-d \Facate Mr. Hawkins's license suspension~ · -~~" J5..~ ;., · 
DATEDthis 2- dayofSeptember,2015. 
Blewett Mushlitz, LLP 
. Hally, a member of the firm 
eys for Petitioner 
CERTIFICATE OF SERVICE 
. "- - ---,: 
13 
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Edwin L. Litteneker 
Special Deputy Attorney General 
Idaho Department of Transportation 
322 Main Street 
PO Box 321 
Lewiston, Idaho 83501 
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IN THE DISTRICT COURT OF THE SECOND nJDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 





STATE OF IDAHO, ) 
TRANSPORTATION DEPARTMENT, ) 
) 
Respondent. ) 
Case No. CV 15-1044 




This is the responsive brief of the Idaho Transportation Department. Craig William 
Hawkins has asked the District Court to review the decision of the Department's Hearing 
Examiner, John Tomlinson. The Department's Hearing Examiner determined that_ the. 
requirements for suspension of Mr. Hawkins' driving privileges set forth in Idaho Code § 18-
8002A were complied- with and Mr. Hawkins' should have his driving privileges suspended for 
one year as a result of failing an evidentiary test for alcohol concentration. 
BRIEF OF THE IDAHO 
TRANSPORTATION DEPARTMENT 1 
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FACTUAL BACKGROUND 
On April 13, 2015 at approximately 0019 hours, Officer Stormes observed a 1993 Geo 
Metro with a large crack in the windshield extending across the driver's field of vision. Officer 
Stormes recognized the vehicle and believed that the registered owner of the vehicle had a 
suspended driver's license (R. p. 006). 
Officer Stormes initiated a traffic stop and made contact with the driver, later identified 
as Craig William Hawkins. Mr. Hawkins was unable to provide Office Stormes with his driver's 
license. Dispatch notified Officer Stormes that Mr. Hawkins license was not suspended but that 
it had expired on March 16, 2015 (R. p. 006). 
During Officer Stormes' contact with Mr. Hawkins, Officer Stormes could smell the odor 
an alcoholic beverage coming from inside the vehicle and believed that Mr. Hawkins was trying 
to conceal the odor by only rolling his window down 6 inches. Officer Stormes asked Mr. 
Hawkins how much he had to drink and Mr. Hawkins stated that he had not been drinking. 
Officer Stormes also asked Mr. Hawkins to perform standard field sobriety tests and Mr. 
Hawkins refused to perform standard field sobriety tests (R. p. 006). 
Mr. Hawkins was transpo'rted to the Nez Perce County Jail and Officer Stormes played 
the Notice of Suspension Advisory audio and provided a copy to follow along with. After the 
monitoring period Mr. Hawkins submitted two breath samples with results of .168 and .161 (R. 
p. 007). 
Mr. Hawkins timely requested a hearing with the Idaho Department of Transportation's 
Administrative Hearing Examiner (R. pp. 019-022). 
· A hearing was held telephonically on May 4, 2015. The Department's Hearing Examiner 
entered Findings of Fact, Conclusions of Law and Order sustaining the suspension of Mr. 
Hawkins driving privileges (R. pp. 061-072). 
BRIEF OF THE IDAHO 
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Mr. Hawkins timely filed a Petition for Judicial Review and the suspension of his driving 
privileges has been stayed during the pendency of this matter (R. pp. 074-076). 
STANDARD OF REVIEW 
Idaho Code § 18-8002A(7) sets out the burden of the driver to demonstrate to the Hearing 
Examiner that driving privileges should be reinstated because: 
(a) The peace officer did not have legal cause to stop the person; or 
(b) The officer did not have legal cause to believe the person had been driving or was in 
actual physical control of a vehicle while under the influence of alcohol, drugs or 
other intoxicating substances in violation of the provisions of section 18-8004, 18-
8004C or 18-8006, Idaho Code; or; · 
( c) The test results did not show an alcohol concentration or the presence of drugs or 
other intoxicating substances in violation of section 18-8004, 18-8004C or 18-8006, 
Idaho Code; or 
( d) The tests for alcohol concentration, drugs or other intoxicating substances 
administered at the direction of the peace officer were not conducted in accordance 
with the requirements of section 18-8004(4), Idaho Code, or the testing equipment 
\Vas not functioning properly when the test was administered; or 
( e) The person was not informed of the consequences of submitting to evidentiary testing 
as required in subsection (2) of this section. 
The review of disputed issues of fact must be confined to the agency record for judicial 
review. Idaho Code§ 67-5277. 
Idaho Code§ 67-5279(1) sets out the scope of review. "The Court shall not substitute its 
judgment for that of the agency as to the weight of the evidence on questions of fact." Howard 
v. Canyon County Board of Commissioners, 128 Idaho 479, 915 P.2d 709 (1996). 
Idaho Code § 67-5279(3) provides: 
When the agency was required by the provisions of this chapter or by other provision of 
law to issue an order, the court shall affirm the agency action unless the court finds that 
the agency's findings, inferences, conclusions or decisions are: 
(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; 
(c) made upon unlawful procedure; 
( d) not supported by substantial evidence on the record as a whole; or 
(e) arbitrary, capricious, or an abuse of discretion. 
BRIEF OF THE IDAHO 
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The appropriate remedy pursuant to the Idaho Administrative ·Procedures Act is:" ... if· 
the agency action is not affirmed, it shall be set aside, in whole or in part and remanded for 
further proceedings as necessary." Idaho Code§ 67-5279(3). 
The Idaho Supreme Court has held that the decision of the Transportation Department 
must be affirmed unless "the order. violates s~atutory or constitutional provisions, exceeds the 
agency's authority, is made upon_unlawful procedure, is not supported by substantial evidence or 
is arbitrary, capricious or an abuse of discretion. Marshall v. Idaho Transportation Department, 
137 Idaho 337, 48 P.3d 666 (2002). The party challenging the agency decision must 
demonstrate that the agency erred in a manner specified in Idaho Code §67-5279(3) and that a· 
substantial right of that party has been prejudiced. Druffel v. State, Dept. of Trans., 136 Idaho 
853, 41 P.3d 739 (2002). 
Further, the grounds for vacating a license suspension on judicial review are limited to 
those set out in LC. § 18-8002A(7), State Transp. Dept. v. Kalani-Keegan, 155 Idaho 297, 311 
P.3d 309 (Ct. App. 2013). 
Mr. Hawkins has not set forth a sufficient legal basis to set aside the administrative action 
of the Department suspending Mr. Hawkins driving privileges. 
CHARACTERIZATION OF THE ISSUES 
For purposes ofresponding to Mr. Hawkins' characterization of the issues, the 
Department addresses the following: 
1. Were Hawkins' procedural and substantive due process rights violated by the actions 
of the Department's Hearing Examiner?· 
· . 2. Does legal cause exist for the stop of Mr. Hawkins' vehicle and· for the Police 
Officer's belief that Mr. Hawkins was operatip.g a motor vehicle under the influence 
and violation of LC.§ 18-8004 (LC.§ 18-8002A(7)(a)&(b). 
BRIEF OF THE IDAHO 
TRANSPORTATION DEPARTMENT 4 
, cc ____ . -- '-
[ii~ ,~ 
45
Mr. Hawkins does not raise any other issues pursuant to LC. § 18-8002A(7) and such 
issues have been waived and are not before the Court on appeal, Kugler v. Drowns, 119 Idaho 
687, 809 P.2d 1116 (1991), Wheeler v. IDHW, 147 Idaho 257, 207 P.Jd 988, 996 (2009). 
ARGUMENT 
1. 
Mr. Hawkins fails to demonstrate that his procedural and substantive due process rights 
were in anyway affected by the actions of the Department's Hearing Examiner. 
The suspension of a driver's license involves State action that adjudicates important 
interests of the licensee and therefore a driver's license may not be taken away without 
procedural due process, Dickson v. Love 431 US. 105, 112 (1977), Bell v. Burson, 402 US. 535, 
91 S. Ct. 1586, 29 L.E.d 90 (1971), State v. Ankney, 109 Idaho 1, 704 P.2d 333, (1985). 
Nevertheless an individual's interest in his driver's license is not so substantial as to 
require a pre suspension hearing,_ a prompt post suspension hearing will suffice, Dickson, Ankney__. 
at 4. 
Mr. Hawkins complains that the Hearing Officer scheduling the compliance date for the 
production of the subpoenaed audio and video recordings until the day after the Administrative 
License Suspension Hearing and then failing to provide the recordings to Mr. Hawkins until after 
the hearing violated Mr. Hawkins' procedural and substantive due process rights. · 
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Mr. Hawkins properly sets out the factors which have been adopted by the Idaho Court's 
for the analysis of procedural due process issues in the Administrative License Suspension of 
driver's licenses, Bell v. Idaho Transp. Dept, 151 Idaho 659, 262 P.3d 1030 (Ct. App. 2011). 1 
Matthews v. Eldridge, 424 US. 319, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976) requires that the Court consider three 
factors, first the private interest that will be affected by the official action, second the risk of an erroneous 
deprivation of such interest of the procedures· used and the probably value if any of additional or substantive 
procedural safeguards and finally the Government's interest including the function involved and administrative 
burdens that the additional or substitute procedural requirement will entail. 
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Mr. Hawkins has failed to preserve this issue for the Court's consideration and if the 
issue has been properly preserved for the Court's consideration, Mr. Hawkins invited the error 
that he now argues resulted in a violation of Mr. Hawkins' due process. Mr. Hawkins 
voluntarily proceeds with the hearing in the absence of the DVD recording of the circumstances 























HEARING OFFICER: Okay. And then as far as 
Petitioner's exhibits, I've got Exhibits A through F. I've got 
the first three - A, B, and C - are affidavits of service; 
Exhibit D is the instrument operations log; Exhibit E, the 
perfonnance verification; and, Exhibit F, the DVD. Now -
MR, HALLY: I do not have that. When was it sent 
tome? 
HEARING OFFICER: Yeah, the DVD was sent on the 
1 •t, Friday, so that's when that was received and mailed out to 
your office. 
Is there anything else that Mr. Hawkins is going 
to be supplementing the record with? 
MR. HALLY: No, but I object to not receiving the 
Subpoenaed material prior to the hearing. 
HEARING OFFICER: Okay. We'll make note of that, 
And I'll take that under advisement in- in my decision. 
MR. HALLY: Thank you. 
HEARING OFFICER: Thank you very much. 
So we'll go ahead and a9ID-it State's Exhibits 1 
Through 18, Petitioner's Exhibit A through F, make those part 
Of the record. 
Tr. p 3 LL. 15-25 -p. 4 LL. 1-10. 
Counsel for Mr. Hawkins is then specifically asked how he would lfl(e to proceed: 
22 So, Mr. Hally, this recprd will consist of any 
23 testimony and/or argument. And at this time, how would you 
24 like to proceed? 
25 Mr. Hally: If you could swear Officer Stonn 
Tr. p. 4 LL. 22-25 
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Mr. Hawkins does not request that the Hearing Examiner continue the Administrative 
License Suspension Hearing. Mr. Hawkins instead argues that the Hearing Examiner can review 
the DVD which in spite of Mr. Hawkins' representation to the contrary was made part of the 
record by the Hearing Examiner, Tr. p. 3 LL.9-10. Mr. Hawkins then specifically directs and 
consents to the Hearing Examiner's consideration of the DVD.3 
6 HEARING OFFICER: With that, Mr. Hally, go ahead 
7 with argument. 
8 MR. HALLY: Okay, that you. 
9 First of all, I don't have the audio - or, 
10 excuse me, the videorecording. I'm looking at the issuing 
11 subpoena. It does say to provide by May 5th, which is not 
12 tremendously helpful since the hearing is on May 4th. I don't 
13 have a copy to - it wasn't provided to me as required, so it's 
14 not in evidence, I guess. I guess you can review it to see 
15 whether or not the officer was following behind him or did a 
16 U-turn to go after him. 
Transcript p. 30 LL. 6-16. 
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Mr. Hawkins had apparently attempted to make an argument for purposes of impeaching 
Officer Stormes' testimony based on what the DVD would show.4 
Mr. Hawkins clearly invites the Hearing Examiner to determine whether Officer Stormes' 
testimony, that he didn't recall whether he had made a U-turn, would be impeached by the 
contents of the DVD (Ex. 8) Officer Stormes' testimony, Tr. p. 7 LL. 1-5, 25, p.8 LL. 1-5. 
Clearly Mr. Hawkins suggested an appropriate procedure to the Hearing Examiner and 
the Hearing Examiner adopted the procedure suggested by Mr. Hawkins. Mr. Hawkins did not 
request that the record remain open since it is clear that the DVD was made part of the record. 
Mr. Hawkins then invites the Hearing Examiner to make his own review of the record to 
4 Officer Stormes testifies in response to Counsels questions. 
14 Q. How do you know it was within the driver's view? 
15 were you sitting in the - in the vehicle to observe it? 
16 A. The crack was directly in front of him, right at 
17 his eye level. 
18 Q. And where were you when you first observed this 
19 vehicle? 
20 A. I was behind him in the right lane. He was in 
21 the left lane. 
22 Q. And did you just continue following him until 
23 q.e -you came to a stop? 
24 A. No, I initiated a traffic stop and I pulled him 
. 25 over. 
Tr. p. 6 LL. 14-25 
1 Q. Okay. So, you were behind him, and so you didn't 
2 make a U-tum or anything to catch up to him? 
3 A. I don't remember making a U-turn to catch up to 
4 him, no, but ifl did, I - I mean, that's not something I 
5 recall right now. I'd have to go back and review that. 
25 So you don't recall driving in opposite direction 
Tr. p. 7 LL. 1-5 & 25 
I of Mr. Hawkins and then turning around to follow him? 
2 A. No, I don't. Atthis point, no. 
3 Q. So how long were you following behind him before 
4 You observed that he had a cracked windshield? 
5 A. Probably 15, 20 seconds. 
Tr. p. 8 LL. 1-5. 
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determine if Officer Stormes' testimony had been impeached based on the contents of the DVD 
(Ex. 8). 
The Hearing Examiner considered this due process argument made by Mr. Hawkins and 
concluded that there wasn't anything about the Hearing Examiner's process which implicated 
procedural due process (R. pp. 68-70). 
The Hearing Examiner c~rrectly determined that he did not have the abili_ty to set aside 
the proposed Administrative License Suspension since the failure to produce the DVD prior to 
the date of the hearing is not a ground for vacating the Administrative License Suspension. Of 
course the Hearing Examiner's conclusion does not limit the Court's review now of the process 
used by the Department's Hearing Examiner (R. p. 070).5 
As the Court indicated In re Beyer, 155 Idaho 40, 304 P.3d 1206 (Ct. App. 2013), 
Mr. Beyer can't complain of errors that he consented to or acquiesces, in short 
invited errors are not reversible. Thus, given that Beyer affirmatively accepted 
_fue hearing offic~r.'s remedy at the time of the hearing,_ even i:f the hearLng c:ifficer 
-· ... ·- ,. . 
erred by not requiring the video to be produced until" the day of the hearing, Beyer 
cannot complaint of that error. 
There is no question th~t the Appellate Court has criticized the Hearing Examiner's 
practice of issuing supboenas requiring compliance on the day before, the day of or the day after 
5 
17. Hawkins argument disregards the plain language of the statue, which enumerates five 
grounds upon which a hearing officer may vacate a license suspension, and none of 
which concerns the timeliness of the production of evidence. 
18. It is Hawkins' burden to present evidence affirmatively showing one or more of the grounds for 
relief enumerated in Idaho Code§ 18-8002A(7). 
19. Hawkins did not present the requisite affirmative evidence to vacate the suspension based 
On any oftbe grounds mandated by Idaho Code§ 18-8002A(7), 
20. Hawkins' suspension will not be vacated solely on discovery/timeliness issues. 
21. Therefore, it can be properly concluded that there was no grounds to vacate Hawkins' 
Administrative license suspension based on a due process violation, pursuant to Idaho 
Code § l 8-8002A(7). 
Findings of Fact and Conclusions of Law and Order, R. p. 070. 
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the Administrative License Suspension hearing, Bell v. Idaho Transp. Dept., 151 Idaho 659, 262 
P.3d 1030 (Ct. App. 2011). 
However, a driver who acquiesces to a process or who suggests the resolution to a 
procedural question, as Mr. Hawkins did here, does not preserve a due process claim. The 
Hearing Examiner's process does not violate Mr. Hawkins' due process rights since the issue is 
not preserved for the Court's review by the acquiescence in the process used by the Hearing 
Examiner, In re Beyer, 155 Idaho 40, 304 P.3d 1206 (Ct. App. 2013). Mr. Hawkins could have 
requested that the hearing be continued and requesting a stay of the pending suspension based 
upon the DVD not having been produced. 6 
Applying the Mathews analysis, there is little risk of an erroneous deprivation here based 
upon Officer Stormes' testimony consistent .with his recollection of the circumstances of the 
stop. Mr. Hawkins can show no prejudice since the Hearing Examiner did exactly what Mr. 
Hawkins invited him to do. 
The Hearing Examiner's actions did not deny Mr. Hawkins what he characterizes as key 
evidence. Mr. Hawkins does not suffer any erroneous deprivation based on Mr. Hawkins 
argument to the Department's Hearing Examiner. 
There was little risk of an erroneous deprivation because Mr. Hawkins had suggested to 
the Hearing Examiner what process would be acceptable to him. 
Mr. Hawkins fails to argue how the evidence contained in the DVD (Ex. 8) would have 
demonstrated that Mr. Hawkins had met his burden to show that there was not legal cause for the 
stop of Mr. Hawkins vehicle. 
Mr. Hawkins does not make a substantive due process argument. 
6 There is simply a factual question here since the DVD had actually been timely produced and was made part of the 
record. Mr. Hawkins does not object to the DVD being made part of the record but simply invites that the Hearing 
Examiner consider the DVD. \Vhatever argument that could have been made by Mr. Hawkins had the DVD been 
available to Mr. Hawkins was made by Mr. Hawkins. 
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Mr. Hawkins fails to meet his burden to demonstrate that he was deprived of the due 
process he was entitled. 
2. 
Mr. Hawkins failed to show that legal cause did not exist for the stop of Mr. Hawkins' 
vehicl_e or that Officer Stormes' request was not based on the existence of legal cause. 
Pursuant to LC. § 18-8002A(7)(a) Mr. Hawkins has the burden to demonstrate that there 
was insufficient legal cause to stop Mr. Hawkins. Separately, pursuant to LC. § 18-8002A(7)(b), 
Mr. Hawkins must show Officer Stormes did not have legal cause to believe that Mr. Hawkins 
had been driving or was in actual physical control of the vehicle while under the influence of 
alcohol, drugs or intoxicating substances. 
Mr. Hawkins correctly states the legal cause standard to review the actions of 
Officer Stormes but then employs a probable cause analysis. Whether any cause to arrest Mr. 
Hawkins exists occurs in the context of a criminal .prosecution not ii). th~Administrative License 
Suspension setting. 
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The legal cause analysis has been clear in the Administrative License Suspension setting 
since the Court of Appeals decision In re Suspension of Driver's License of Gibbar, 143 Idaho 
937, 155 P.3d 1176 (Ct. App. 2006).7 
Mr. Hawkins inappropriately asks the Court to weigh the evidence differently than the 
Hearing Examiner. Whether there are some facts which cause reasonable suspicion to be 
dispelled in the criminal setting eliminating legal cause to arrest is not a question for the Hearing 
Examiner in the Administrative License Suspension setting. Clearly the Court's role in judicial 
review is to determine whether there is a sufficient basis in the record to support the Hearing 
Examiner's decision, not to substitute the Court's judgment for that of the Hearing Examiner, 
LC.§ 67-5279(1) Woodfield v. Board of Professional Discipline of Idaho State Bd. Of Medicine, 
127 Idaho 738, 905 P.2d 1047 (Ct. App. 1995), Bennett v. State, 147 Idaho 141, 206 P.3d 505 
(Ct. App. 2009). 
Clearly, there is legal cause to stop Mr. Hawkins vehicle." There is no dispµte that Mr. 
Hawkins vehicle had a cracked windshield. Mr. Hawkins simply disputes whether the existence 
of a cracked windshield is sufficient legal cause to stop his motor vehicle. 
7 
Gibbar argues the evidence did not support a fmding that the officer had legal cause to stop him. A traffic 
stop by an officer constitutes a seizure of the vehicle's occupants and implicates the Fourth Amendment's 
prohibition against unreasonable searches and seizures. Delaware v. Prouse, 440 U.S. 648, 653, 99 S.Ct. 
1391, 1395-96, 59 L.Ed.2d 660, 667 (1979); State v. Atkinson, 128 Idaho 559, 561, 916 P.2d 1284, 1286 
(Ct.App.1996). Under the Fourth Amendment, an officer may stop a vehicle to investigate possible 
criminal behavior if there is a reasonable and articulable suspicion that the vehicle is being driven contrary 
to traffic laws. United States v. Cortez, 449 U.S. 411,417, 101 S.Ct. 690, 694-95, 66 L.Ed.2d 621, 628-29 
(1981); State v.' Flowers, 131 Idaho 205,208, 953 P.2d 645, 648 (Ct.App.1998). The reasonableness of the 
suspicion must be evaluated upon the totality of the circumstances at the time of the stop. State v. Ferreira, 
133 Idaho 474, 483, 988 P.2d 700, 709 (Ct.App.1999). The reasonable suspicion standard requires less than 
probable cause but more than mere speculation or instinct on the part of the officer. Id. An officer may 
draw reasonable inferences from the facts in his or her possession, and those inferences may be drawn from 
theofficer's experience and law enforcement training. State v. Montague, 114 Idaho 319, 321, 756 P.2d 
1083, 1085 (Ct.App.1988). Suspicion will not be found to be justified if the conduct observed by the officer 
fell within the broad range of what can be described as normal driving behavior. Atkinson, 128 Idaho at 
561,916 P.2d at 1286. 143 Idaho 943. 
In re Suspension of Driver's License ofGibbar, 143 Idaho 937, 155 P.3d 1176 (Ct. App. 2006). 
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Mr. Hawkins does not make any showing of the condition of his vehicle. The existence . 
of a·cracked windshield has been found to be sufficient, reasonable and articulable suspicion for . 
a traffic stop, State v. Kinzer, 112 P.3d 845, 141 Idaho 557 (Ct. App. 2005). 8 
Since Mr. Hawkins failed to raise any factual question of the condition of his windshield, 
Mr. Hawkins has failed in his burden to demonstrate that legal cause did not exist for the stop of 
Mr. Hawkins motor vehicle. 
Further, Mr. Hawkins fails to analyze the other basis for the stop. Based upon prior 
contact with Mr. Hawkins, Officer Stormes believed that Mr. Hawkins' driving privileges were 
suspended. Such belief upon observing Mr. Hawkins' operation of a motor vehicle is a 
reasonable, articulable suspicion providing legal cause to stop Mr. Hawkins vehicle. The fact 
that Mr. Hawkins driving privileges .were only expired and not suspended does not change 
Officer Stormes' articulable suspicion that Mr. Hawkins was operating a motor vehicle 
unlawfully. The existence of an expired driver'_s licens~ as<well would provide sufficient legal - - . 
case to stop Mr. Hawkins. 
LC. § 49-902(1) prohibits the operation of a motor vehicle that is in an unsafe condition and could 
endanger any person, when for example a windshield is so cracked or damaged that it obstructs a drivers . 
vision, LC. § 49-902(1) has necessarily been violated. We conclude that the operation of a vehicle with a 
cracked windshield could be unsafe and dangerous and therefore provides reasonable and articulable 
suspicion for a traffic stop. 
Kinzer at p. 559. 
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The Hearing Examiner's Findings and Conclusions that Officer Stormes had legal cause 
are supported by sufficient evidence in the record and are not clearly erroneous.9 
The question for the Department's Hearing Examiner is whether Mr. Hawkins has met 
his burden to demonstrate legal cause did not exist for the stop of Mr. Hawkins' vehicle. Mr. 
Hawkins has not done so. 
1.1 On April 13, 2015, Officer Stormes observed that the vehicle driven by Hawkins had a large crack in the 
windshield right across the driver's field of vision. 
1.2 Officer Stormes testified and wrote in his Narrative (Exhibit 3) that he recognized the vehicle from prior 
contact with it, and believed that Hawkins possibly had a suspended driver's license. 
1.5 Idaho Code §49-902(1) sets forth that is shall be unlawful for any person to drive, or 
move, of for the owner to cause or knowingly permit to be driven or moved on any 
highway any vehicle or combination of vehicles which is in an unsafe condition as to 
endanger any person, or which does not contain those p[arts or is not at all times equipped 
with the lamps and other requirements in property condition and adjustment, as required by 
the provisions of this chapter, or which is equipped in any manner in violation of the 
provisions of this chapter. 
1.9 Having a cracked windshield that is in the driver's view, causing a vehicle to be operated 
in an unsafe condition is illegal and a law violation, therefore establishing sufficient 
justification to stop Hawkins' vehicle. 
1.10 Failure to do what is required by statute cannot be characterized as within the range of 
· normal behavior. 
1.23 In this case, Hawkins did not submit any photos to show the severity of the cracked 
windshield or that it was not obstructing his view. 
1.24 In fact, Hawkins did not provide any affirmative evidence to show that there was no 
case to stop his vehicle; and he has the burden to meet by a preponderance of the 
evidence. 
1.27 Officer Stormes had legal cause to stop the vehicle driven by Hawkins. 
Findings of Fact and Conclusions of Law and Order, R. pp. 063-065. 
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The second issue legal cause raised by Mr. Hawkins is whether there is legal cause for 
Officer Stormes to request Mr. Hawkins to submit to an evidentiary test. Here, the Hearing 
Examiner makes complete and thorough findings as to the existence of legal cause to request that 
Mr. Hawkins submit to an evidentiary test. 10 
Mr. Hawkins simply asks the Court to weigh the evidence .differently than. the Hearing 
Examiner contrary to the.role of the Court on judicial review, LC. § 67-5279. 
The question for the Hearing Examiner is whether looking at the entirety of the 
circumstances including the observations of the Officer Stormes, is there reasonable suspicion to 
believe that Mr. Hawkins was operating a motor vehicle under the influence of alcohol, Gibbar 
see note 7. Mr. Hawkins does not dispute Officer Stormes' observations as to Mr. Hawkins' 
condition. Mr. Hawkins only offers ai:i. analysis calculated to demonstrate that the Court should 
consider different facts than were considered by the Hearing Examiner. 
There is no question t;hat Mr. JJawkins _wa~_ operating a motor vehicle, neither is there any 
question that Mr. Hawkins smelled of an alcoholic beverage, had watery or bloodshot eyes and a 
flushed face. Mr. Hawkins sµnply asks the Court to look at other facts which he argues ·would 
10 
2.3 Officer Stormes observed Hawkins driving a motor vehicle. 
2.4 Competent evidence of Hawkins' impairment: 
a. Smelled of an alcoholic beverage 
b. Watery eyes 
c. Bloodshot eyes 
d. Flushed face 
2·.5 Officer Stormes also noted in his swon probably cause affidavit that he believed 
2.6. Hawkins refused to perform any of the Standardized Field Sobreity Tests (SFSTs). 
2.8 In State v. Martinez-Fonzalez, 152 Idaho 775, the Idaho Court of Appeals detennined 
that, "Because field sobriety tests are sued to either confirm or dispel an officer's 
Reasonable suspicion that a driver is under the influence of alcohol, just as performing . 
Poorly on such tests can raise the level of suspicion to probable cause, the driver's 
Refusal to participate may do the same. " 
2.1 Un State v. Pick, 124 Idaho at 605, 861 P.2d at 1270, the co.urt held that the odor of 
alcohol on the driver's breath, the driver's slurred speech, and admitted alcohol 
consumption amounted to reasonable suspicionthat the driver.was under the influence. 
2.20 Officer Stormes had sufficient legal cause to arrest Hawkins and request an evidentiary 
test. 
BRIEF OF THE IDAHO 
TRANSPORTATION DEPARTMENT 16 
57
provide an alternative basis to conclude that Mr. Hawkins might not have been under the 
influence if the Court would just substitute its judgment for that of the Hearing Examiner. 
Officer Stormes testifies that he believed Mr. Hawkins was trying to conceal the smell of 
alcohol by only rolling his window down approximately six inches. On the DVD (Ex. 8) it is 
clear that Mr. Hawkins intentionally rolls his window down a short distance. Additionally, there 
is no question that Mr. Hawkins refused to perform any of the standard field sobriety test. The 
Idaho Court of Appeals has indicated that just as performing poorly on standard field sobriety 
test may raise a level of suspicion to probable cause, the driver's refusal to participate in the 
performance of standard field sobriety tests may raise a level of suspicion to the higher standard 
of probable cause, State v. Martinez-Gonzalez, 152 Idaho 775, 275 P.3d 1 (Ct. App. 2012), 
clearly legal cause exists here. 
The Idaho Courts have consistently rejected in the Administrative License Suspension 
setting the argument that alternative explanations for the condition of the driver eliminates legal 
cause. I I 
Mr. Hawkins failed to meet his burden to demonstrate that legal cause did not exist for 
the stop of his vehicle or for Officer Stormes' belief that Mr. Hawkins was operating a motor 
vehicle under the influence of alcohol. 
11 
We conclude that the officer had legal cause when Gibbar weaved in and out of his lane, admitted to 
drinking alcohol, smelled of alcohol, and had bloodshot eyes. Gibbar's allegations that the field sobriety 
tests were conducted improperly and his alternative explanations for his appearance and driving do not 
overcome the evidence possessed by the officer that Gibbar was underthe influence of alcohol. 
In re Suspension of Driver's License ofGibbar, 143 Idaho 937 at 944, 155 P.3d 1176 (Ct. App. 2006). 
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Conclusion 
Mr. Hawkins' due process right was not violated by the Hearing Examiner. Nor has Mr. 
Hawkins demonstrated that he met his burden pursuant to LC. §18-8002A(7) or that a basis in 
law exists to set aside the license suspension. 
· The suspension of Mr. Hawkins' driving privileges should be affirmed and Mr. Hawkins' 
driving privileges suspended for one year. 
DATED the 1() day of September, 2015. 
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CASE NO. CV15-1044 
OPINION AND 
ORDER ON PETITION FOR 
JUDICIAL REVIEW 
This matter is before the Court on Petitioner Hawkins' Petition for Judicial Review. The 
Court heard oral arguments on this matter November 5, 2015. Petitioner Craig Hawkins was 
represented by Johnathan Hally. Respondent Idaho Department of Transportation (IDOT) was 
represented by Special Deputy Attorney General Edwin Litteneker. The Court, having read the 
motion, briefs and affidavits submitted by the parties, and having heard oral argument of 
counsel, and being fully advised in the matter, hereby renders its decision. 
PROCEDURAL IDSTORY 
On April 13, 2015, Officer Stormes stopped Craig Hawkins, after observing a large crack 
in the windshield of his vehicle. During the course of the stop, Stormes came to suspect that 
Hawkins may be driving under the influence. After Hawkins refused to submit to field sobriety 
tests, he was transported to the Nez Perce County Jail. At the jail, Stormes played a copy of the 
1 
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Notice of Suspension for Hawkins. Hawkins submitted two breath samples which produced test 
results of .168 and .161 respectively. Hawkins timely requested a hearing regarding bis license 
suspension on April 16, 2015, and the hearing was conducted on May 4, 2015. Prior to the 
he~e-hearing officer issued a subpoena duces tecum. which ordered prQCQ.JJPti,BitQ~ ~opy 
of all the audio and video related to Hawkins' stop, arrest, and evidentiary testing. The subpoena 
required the materials to be produced on May 5, 2015, one day after the scheduled hearing date. 
Consequently, at the time of the hearing the materials had not been produced. On May 20, 2015, 
the hearing officer sustained Hawkins' license suspension. Hawkins filed this petition for judicial 
review on June 8, 2015 
STANDARD OF REVIEW 
Idaho Code § 18-8002As require the Idaho Transportation Department ("ITD") to 
suspend the license of a driver who fails evidentiary testing for alcohol or other intoxicating 
substances, when lawfully requested to do· so by a law enforcement officer. A person who 
receives notice of an administrative license suspension ("ALS") may request a hearing to contest 
the suspension before a hearing officer designated by ITD. LC.§ 18-8002A(7); Kane v. State, 
Dep't of Transp., 139 Idaho 586, 588, 83 P.3d 130, 132 (Ct. App. 2003). A hearing officer must 
uphold the suspension unless he or she finds, by a preponderance of the evidence, that the driver 
has shown one of several grounds enumerated in LC. § 18-8002A(7) for vacating the 
suspension. Those grounds are: 
(a) The peace officer did not have legal cause to stop the person; or 
(b) The officer did not have legal cause to believe the person had been driving or 
was in actual physical control of a vehicle while under the influence of alcohol, 
drugs or other intoxicating substances in violation of the provisions of section 
18-8004, 18-8004C or 18-8006,.Idaho Code; or 
( c) The test results did not show an alcohol concentration or the presence of 
drugs or other intoxicating substances in violation of section 18-8004, 18-8004C 
or 18-8006, Idaho Code; or 
2 
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( d) The tests for alcohol concentration, drugs or other intoxicating substances 
administered at the direction of the peace officer were not conducted in 
accordance with the requirements of section 18-8004(4), Idaho Code, or the 
testing equipment was not functioning properly when the test was administered; 
or 
( e) The person was not informed of the consequences of submitting to 
-,> = a< .,...,_ evidentiary testing as required in subsection ('.2¥>f this section.---=----·• ..... 
LC.§ 18-8002A(7). 
A hearing officer's decision is subject to challenge through a petition for judicial review. 
LC.§ 18-8002A(8); Kane, 139 Idaho at 589, 83 P.3d at 133. "The Idaho Administrative 
Procedures Act 2009 (IDAP A) governs the review of ITD decisions to deny, cancel, suspend, 
disqualify, revoke, or restrict a person's driver's license." Bell v. Idaho Transportation 
Department, 151 Idaho 659,663,262 P.3d 1030, 1034 (2011). A reviewing court may overturn 
an agency's decision when the agency's findings, inferences, conclusions, or decisions are: (a) in 
violation of constitutional or statutory provisions; (b) in excess of the statutory authority of the 
·agency; ( c) made ·upon unlawful procedure; ( d) not supported by substantial-evidence on the 
record as a whole; or (e) arbitrary, capricious, or an abuse of discretion. LC.§ 67-5279(3). 
The burden of proof at an ALS hearing is on the individual requesting the hearing. 
Kane, 139 Idaho at 590, 83 P .3d at 134. On petition for judicial review, the reviewing court's 
analysis is limited to whether the findings are supported by substantial and competent evidence. 
The reviewing court, including the district court on intermediate appeal, does not 
substitute its judgment for that of the agency as to the weight of the evidence 
presented. The court instead defers to the agency's findings of fact unless they 
are clearly erroneous. The agency's factual determinations are binding on the 
reviewing court, even where there is conflicting evidence before the agency, so 
long as the determinations are supported by substantial and competent evidence 
in the record. Marshall, 137 Idaho at 340, 48 P.3d at 669. We do not substitute 
· our view of the evidence-for that of the hearing officer .. However, we still review 
the evidence in the record to determine whether the hearing officer's factual 
findings are supported by substantial and competent evidence. Clearly erroneous 
factual findings are not entitled to our deference. 
3 
Hawkins v. !DOT 
Opinion and Order on Judicial Review 
63
·Platz v. State; 154 Idaho 960,967,303 P.3d 647 (Ct.App.2013). 
ANALYSIS 
Hawkins argues that IDOT' s failure to produce the audio or video recordings taken 
-· _ _...:,,,__.,. ·during the sto~prior to the date of .his hearing~ola~ his substantiv.ec.and.pr.q.cec;lui;al due ----·. 
process rights. The Idaho Court of Appeals has held that a driver's license cannot be suspended 
without procedural due process. State v. Bell, 151 Idaho 659, 664, 262 P.3d 1030, 1035 (Ct. 
App. 2011). When there is a due process challenge, there are three factors to consider: 
First, the private interest that will be affected by the official action; second, the 
risk of an erroneous deprivation of such interest through the procedures used, and 
the probable value, if any, of additional or substitute procedural safeguards; and 
finally, the Government's interest, including the function involved and the fiscal 
and administrative burdens that the additional or substitute procedural 
requirement would entail. 
Id., at 665, 262 P .3d at 1036. 
. In the case at hand, Hawkins has met his burden of showing a due process violation. .. 
First, Idaho courts recognize that drivers have a substantial interest in retaining their driver's 
license. Id Second, there is a substantial risk Hawkins was erroneously deprived of his license 
by IDOT' s failure to provide evidence related to the stop in a reasonable timeframe prior to the 
hearing date. At the hearing the burden was on Hawkins to prove that the stop was invalid. The 
hearing officer, relying on the testimony of Hawkins and the statement of Officer Stormes, found 
that Hawkins' testimony did not outweigh that of Stormes and that Hawkins failed to submit 
affirmative evidence to outweigh the evidence submitted by Stormes. 1 Hawkins asserts that the 
audio/video of the stop could have effectively contradicted the evidence submitted by Stonnes.2 
Finally, there is nothing in the record before this Court which.establishes there is an 
increased burden on IDOT to provide the requested evidence in a reasonable time frame, prior to 
1 Findings of Fact and Conclusions of Law and Order, at4 para. 14-17. 
2 Brief in Support of Judicial Review, at 6. 
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the hearing. The Department of Transportation has not provided any explanation as to why a 
compliance date after the hearing was necessary. IDOT has control over the production of both 
the evidence and when the hearing takes place. LC. § 18-8002A(7) requires that a hearing be 
-..:-~ "~" conduct€d.M.Ti.thin 20 days ofIDOTre~g ~equestfor..a.heaiing.. TJi~.statute.al~o~9ws the 
hearing officer a 10 day extension for good cause. Hawkins' hearing was conducted 18 days after 
his request. There was ample time for IDOT to reschedule the hearing once all the evidence had 
been received by Hawkins. 
The Idaho Court of Appeals has previously admonished IDOT that compliance deadlines 
on the day before or day of the hearing are strongly discouraged and serve no purpose but to 
disadvantage the driver who has the burden of proof: 
The hearing officer is entitled to conduct the proceedings in an efficient manner, 
but the practice of requiring compliance the day before a scheduled hearing is 
strongly discouraged. 
Bell, 151 Idaho at 666~ 262 P.3d at 1037 n. 2 
The ALS hearing in this case was held prior to our decision in Bell but, here, 
compliance was ordered on the day of the hearing. We continue to strongly 
discourage this practice. We see no reason for this practice except to cause a 
disadvantage to the driver who has the burden of proof at the ALS hearing. 
In re Beyer, 155 Idaho 40, 47,304 P.3d 1206, 1213 n. 7 (Ct. App. 2013). In this case, IDOT 
further disadvantaged the driver by not ordering the production of the requested evidence until 
the day after the hearing. While the Court recognizes the admonishments in Bell and Beyer were 
dicta, they were not admonishments to be ignored. The case at hand is a clear violation of 
Hawkins' due process rights. 
The procedures employed by ,IDOT for providing evidence. to Hawkins regarding the 
suspension substantially burdened Hawkins' ability to make his case. Further, there is nothing in 
this record that shows why a compliance date set prior to the hearing, or a continuance of the 
5 
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hearing, would have overburdened IDOT. Hawkins' license was suspended in violation of his 
right to due process. Therefore, the hearing officer's determination is reversed3• 
ORDER 
IT IS HEREBYORDEREfi,that.t.~e determinatiol+A4fhe,hearing officeLis REVERSE!),. 
Dated this // day of December 2015. 
3 Hawkins also argued that Stormes did not have legal cause to believe that Hawkins was operating a vehicle in 
violation of LC. § 18-8004. As Hawkins prevails on his first argument this Court need not address this issue. 
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I hereby certify that a true copy of the foregoing OPINION & ORDER was: 
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V mailed;·postage prepi!tid,-eythe und~e--mston, Idaho, this // day of:Decem~er •. , . ,,,aa, ~.,--- -~ : 
2015, to: 
Jonathan D. Hally 
Blewett Mushlitz, LLP 
PO Box 1990 
Lewiston, ID 83501 
Edwin L. Litteneker ~r ~ 
Special Deputy Attorney General 
Idaho Transportation Department 
PO Box321 
Lewiston, ID 83501 
Deputy 
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PO Box 321 
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Attorneys for Appellant. 
FIL.ED 
2J)JG J~N 20 Pf"D 2 31 
c~6~,~~->s 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF NEZ PERCE 






STATE OF IDAHO ) 
TRANSPORTATION DEPARTMENT, ) 
) 
Respondent/ Appellant) 
Case No. CV 2015-1044 
NOTICE OF APPEAL 
Fee Category: I. 
Fee: Exempt - J.C. § 67-2301 
TO: THE ABOVE NAMED RESPONDENT, CRAIG WILLIAM HAWKINS, AND 
YOUR ATTORNEY, JONATHAN D. HALLY, BLEWETT MUSHLITZ, LLP, 
P.O. BOX 1990, LEWISTON, IDAHO 83501 AND THE CLERK OF THE 
ABOVE ENTITLED COURT: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant, STATE OF IDAHO TRANSPORTATION 
DEPARTMENT (hereinafter referred to as "Department"), appeals to the Idaho Supreme 
Court from the Opinion and Order on Petition for Judicial Review, entered by Honorable 
. . -
Judge Brudie vacating the Department's suspension of Mr. Hawkin's driving privileges. 




2. This appeal is taken on issues of law and fact. It is generally submitted that · 
the issues on appeal will include the District Court's failure to affirm the decision of the 
Department's Hearing Official, particularly in regards to the determination that the 
specific detailing of the issues on appeal will be supplied upon the briefing of this matter. 
3. That the Department has a right to appeal to the Idaho· Supreme Court as the 
state agency which originally administratively suspended the driving privileges of Mr. 
Hawkins and appeared through its Special Deputy Attorney General in the Petition for 
Judicial Review proceedings before the Honorable Judge Brudie. 
4. The order described in paragraph 1 above is an appealable order under and 
pursuant to Idaho Appellate Rule 1 l(f). 
5. The Appellant requests the preparation of the standard reporter's transcript of 
the Oral Argument on the .. Petition for Judicial Review held on November 5, 2015 as-~· 
defined in Idaho Appellate Rule 25(a). 
6. The Appellant requests the clerk's record be prepared as provided for under 
Idaho Appellate Rule 28(a)(l) including the Department's Administrative Record and the 
Transcript of the Department's Administrative Hearing. 
7. I certify: 
(a) That a copy of the Notice of Appeal has been served on the reporter. 
(b) That the Clerk of the District Court has been paid the estimated fee for 
preparation of the reporter's transcript. 
( C) That the State of Idaho is exempt from paying the estimated fee for 
preparation of the clerk's record per Idaho Code Section 67-2301. 
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(d) That the State of Idaho is exempt from paying the appellate filing_ fee 
per Idaho Code Section 67-2301. 
( e) That service has been made upon all parties required to be served 
pursuant to ldahQ Appell~J.{ule-iiQ. .--,.- ,-f--cc, .,~ 
DATED this /1 dayofJanE~. 
Edwin L. Litteneker <t 
Special Deputy Attorney General . 
Attorney for Idaho Transportation Department 
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I DO HEREBY CERTIFY that a true 
And correct copy of the foregoing 
Document was: 
~ Mailed by regular first class mail, 
And deposited in the United States 
J?ost Office n ---~ _,-a:_ 
__ Sent by facsimile 
__ Sent by Federal Express, overnight 
Delivery 
Hand delivered 
To: Jonathan D. Hally 
Blewett Mushlitz, LLP 
P.O. Box 1990 
Lewiston, Idaho 83501 
Linda Carlton 
Certified Court Reporter 
425 Warner Ave 
Lewiston, Idaho 83501 
- On ~s ( 1 day of January, 2016. 
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TO: Clerk of the Court 
Idaho Supreme Court 
P.O. Box 83720 f.\.LED 
Boise, ID 83720-0101 i 
Fax (208) 334-2616 cnlti FEB 2S ff 
supremecourtdocuments@idcourts.net ' 
RE: Docket No. 43918 
Craig William Hawkins V State ofldaho 
Nez Perce District Court No. CV tS-1044 
D 06 
,/ 
NOTICE OF TRANSCRIPT LODGED 
Notice is hereby given that on February 25, 2016, I lo<;lged and mailed a transcript of 33 
pages m length for the above-referenced appeal with the District Court Clerk of the 
County of Nez Perce "rn the Second Judicial District of the State of Idaho. 
. ' . . . ' . ~ .. :. 
Included Motions Hearings: 
Petition for Judicial Review 11-5-15 
An electronic copy was sent to-the Stipreriie Court at 1 . ·· · ·,; 
supremecourtdocuments@idcourts:Jiet: ·, · · · ·· '· · · : · : ·; ! : · 
Linda L. Carlton, CSR #336 
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I, Patty 0. Weeks, Clerk of the District Court of the Second 
Judicial District of the State of Idaho, in and for the County of 
Nez Perce, do hereby certify that the foregoing Clerk's Record in 
the above-entitled cause was compiled and bound by me and 
contains true and correct copies of all pleadings, documents, and 
papers designated to be included under Rule 28, Idaho Appellate 
Rules, the Notice of Appeal, any NoticJ of Cross-Appeal, and 
additional documents that were, requested. 
I further certify: 
1. That no exhibits were marked for identification or 
admitted into evidence during the course of this action. 
2. That the following will be submitted as exhibits to 
this record on appeal: 
Agency Record (to include Exhibit F, on separate DVD) 
filed June 29, 2015 




IN WITNESS WHEREOF I have hereunto set my hand and affixed 
the seal of said court this 
CLERK'S CERTIFICATE 
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Petitioner/Respondent, 
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IDAHO TRANSPORTATION DEPARTMENT, 
Respondent/Appellant. 
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I, Patty 0. Weeks, Clerk of the District Court of the Second 
Judicial District of the State of Idaho, in and for the County of 
Nez Perce, do hereby certify that copies of the Clerk's Record 
and Reporter's Transcript were placed in the United States mail 
and addressed to Edwin L. Litteneker, Special Deputy Attorney 
General, P. 0. Box 321, Lewiston, Idaho 83501 and Jonathan D. 
Hally, Blewett Mushlitz LLP, PO Box 1990, Lewiston, ID 83501 
this day of 2016. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
the seal of the said Court this 
1 
CERTIFICATE OF SERVICE 
day of 
PATTY 0. WEEKS 
CLERK OF. THE DISTRICT COURT 
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